Introduction
The international community derives substantial benefit from a borderless global world, but as a result also has to deal with the negative impact of globalisation on international crime. 1 Although physical and/or electronic crimes are increasingly committed across borders and may be described as borderless, law enforcement (the combating, investigation and prosecution of crime) is still very much confined to the borders of a state. Criminal networks have taken advantage of the opportunities resulting from the dramatic changes in world politics, business, technology, communications and the explosion in international travel, and effectively utilise these opportunities to avoid and hamper law enforcement investigations.
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The transnational involvement of organised syndicates is characterised by the detailed planning of operations, substantial financial support and massive profits, which makes it difficult to police and prosecute.
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Internationally the following crimes and/or conduct pose a particular challenge:
 physical crimes committed across borders, such as drug trafficking, human trafficking, money laundering, environmental crime and terrorism;  electronic (cyber) crimes committed within one state but the effect of which is felt in the territory of another state or in multiple states, such as the release of malware; and  the flight of a person accused of or sentenced for a physical or electronic crime from the state in which this took place to another state.
It is generally accepted that once a crime has been committed, it should be investigated, the perpetrator should stand trial and on conviction be punished for his unlawful conduct. The challenge that arises is how this could be ensured where the perpetrator is outside the borders of the state in which the crime was committed or where the effect of the crime was felt.
The need for effective international and transnational criminal justice has to be balanced with respect for state sovereignty and territorial integrity. 4 Law enforcers of one state cannot enter the territory of another state and kidnap the perpetrator, nor can they enter its territorial space and collect evidence of the crime, as this would in itself be a violation of international law. Such conduct would not only infringe the sovereignty of a state but also violate the principle of non-interference in the domestic affairs of another state. 5 Public international law governs the conduct of states in their relationships with each other. The fact that a sovereign state has control over its own territory also implies that states should not interfere with one another's domestic affairs. The correct and acceptable procedure would be for a state (the requesting state) to apply to another state (the requested state) for cooperation in the form of mutual legal assistance regarding the gathering of evidence and/or the extradition of the perpetrator. Co-operation between states is governed by public international law between the requesting and requested state and the domestic law of the requested state.
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In theory most countries provide on international and domestic level for international co-operation. A distinction is drawn between primary and secondary forms of cooperation. 7 Primary co-operation includes the seizure of property and other forms of enforcement as well as co-operation that requires a state to take over part of the This contribution will focus on the modalities of mutual legal assistance and extradition from a South African perspective. The question is asked if South Africa has succeeded in establishing the required framework as a fully fledged member of the international community to make a positive contribution in the fields of mutual legal assistance and extradition subsequent to its international political isolation during the apartheid era.
Mutual legal assistance
The International Co-operation in Criminal Matters Act 9 (the ICCM) inter alia aims to facilitate the provision of evidence, the execution of sentences in criminal cases, and the confiscation and transfer of the proceeds of crime between South Africa and foreign states. 10 The ICCM regulates the law in respect of mutual legal assistance. Having established the nature of extradition, the applicable procedure becomes relevant. The extradition agreement between the requested state and the requesting state determines the offences in respect of which the extradition is possible and the circumstances in which extradition may be refused, whereas the domestic law as outlined in legislation prescribes the procedure to be followed in extradition proceedings and some of the circumstances in which extradition may be refused.
Procedure for extradition
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As indicated, an extradition agreement has an international and domestic component and both of these components must be satisfied before effect may be given to the international treaty. Requests to South Africa are made by either:
(i) associated states which are neighbouring states in Africa, which have concluded extradition agreements with South Africa; or
(ii) foreign states.
A more simplified and expeditious procedure is followed in respect of extradition requests from the associated states.
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Foreign states are divided into three groups: (iii) States in respect of which the president has consented to the surrender of the fugitive.
38
The minister of justice receives the extradition request from a foreign state via diplomatic channels. 39 The minister will then issue a notification to a magistrate who in turn will issue a warrant of arrest. 40 The arrest and detention are aimed at conducting an extradition enquiry. 41 An extradition enquiry is regarded as a judicial
and not an administrative proceeding. 42 Extradition proceedings nevertheless remain sui generis in nature and can therefore not be described as criminal proceedings.
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There is an important differentiation between judicial and executive roles in described the difference between a criminal case and an extradition enquiry as follows: "In a criminal matter, the lis between the State and the accused is whether or not he or she is guilty of the crime of which he or she is accused. The cardinal question in an extradition enquiry under ss 9 and 10 … is whether, in the case where the person whose extradition has been requested is accused of an offence committed in a foreign state, there is sufficient evidence to warrant a prosecution for the offence in the state concerned" (62a-b) and "The fact that … a Director of Public Prosecutions …, or a public prosecutor, may appear at an enquiry, does not make the State a party to the proceedings" (62f Section 14 of the act provides that an order for extradition may not be executed before the period allowed for an appeal (15 days) has expired, unless the right to appeal has been waived in writing or before such an appeal has been disposed of.
Return of fugitives by means other than extradition
Disguised extradition and unlawful deportation
"Disguised extradition" occurs when a fugitive is deported to a state in which he is accused of a crime, in terms of deportation procedures. The practice is condemned 44 The phases were set out as follows in Geuking v President of the Republic of South Africa 2001 2 SACR 490 (C) 496 H-I: "It is a process with two distinct phases: the first, the judicial phase, encompasses the court proceedings which determine whether a factual or legal basis for extradition exists; in the second phase, the Minister exercises his or her discretion whether or not to surrender the person concerned to the requesting State. The first phase is judicial in its nature and warrants the application of the full panoply of procedural safeguards; the second phase is political in nature." 45 S 10(1) Extradition Act provides that if a magistrate finds a person liable to be surrendered to the foreign state, he shall issue an order committing such a person to prison to await the minister's decision with regard to his surrender. He also has to inform the person that he may within 15 days appeal such an order to the high court. "In a government of laws, existence of the government will be imperilled if it fails to observe the law scrupulously.... Government is the potent, omnipresent teacher. For good or for ill, it teaches the whole people by its example.... If the government becomes a lawbreaker, it breeds contempt for the law; it invites every man to become a law unto himself; it invites anarchy."
The warning was given in a distant era but remains as cogent as ever. Indeed, for us in this country, it has a particular relevance: we saw in the past what happens when the State bends the law to its own ends and now, in the new era of constitutionality, we may be tempted to use questionable measures in the war against crime. The lesson becomes particularly important when dealing with those who aim to destroy the system of government through law by means of organised violence. The legitimacy of the constitutional order is undermined rather than reinforced when the State acts unlawfully. Here South African government agents acted inconsistently with the Constitution in handing over Mohamed without an assurance that he would not be executed and in relying on consent obtained from a person who was not fully aware of his rights and was moreover deprived of the benefit of legal advice. They also acted inconsistently with statute in unduly accelerating deportation and then despatching Mohamed to a country to which they were not authorised to send him. Court of Zimbabwe in S v Beahan 1992 1 SACR 307 (ZS) where the court stated that "(t)here is an inherent objection to such a course both on grounds of public policy pertaining to international ethical norms and because it imperils and corrodes the peaceful coexistence and mutual respect of sovereign nations. For abduction is illegal under international law, provided the abductor was not acting on his own initiative and without the authority and connivance of his government. A contrary view would amount to a declaration that the end justifies the means, thereby encouraging States to become law-breakers in order to secure the conviction of a private individual" (S v Beahan 1992 1 SACR 307 (ZS) 317D-F).
Ebrahim case in deciding that it would decline to exercise jurisdiction over an arrested person, as the manner in which his presence was secured amounted to an abuse of the process of the court. 70 The following remark by Lord Bridge is of importance:
There is, I think, no principle more basic to any proper system of law than the maintenance of the rule of law itself. When it is shown that the law enforcement agency responsible for bringing a prosecution has only been enabled to do so by participating in violations of international law and of the laws of another state in order to secure the presence of the accused within the territorial jurisdiction of the court, I think that respect for the rule of law demands that the court take cognisance of that circumstance. To hold that the court may turn a blind eye to executive lawlessness beyond the frontiers of its own jurisdiction is, to my mind, an insular and unacceptable view. 
Factors that may obstruct extradition
An extradition agreement between the requesting and requested state and domestic laws of the requested state may provide for the following:
Extradition of nationals
An extradition agreement may provide that a state will not extradite its own nationals. 
Double criminality
The principle of double criminality requires that the crime for which extradition is requested should also be a crime in the requested state.
Although it was a common practice in the past to list the extraditable offences, the tendency today is for the parties to provide for extradition in respect of extraditable crimes that are punishable in both the requesting state and the requested state with The South African domestic extradition law does not indicate whether the extraditable crime should be a crime in South Africa at the time of the extradition request or at the time the alleged offence was committed, but it has been suggested that it should be an extraditable crime at the time of the request. 80 The latter suggestion is purposed to circumvent a situation similar to that which came about in the Pinochet Case, 81 where extradition was refused because the conduct for which extradition was requested had not been a crime in the UK at the time of its commission.
Principle of speciality
According to the principle of speciality the extradited person may not be tried for an offence other than the crime for which he was extradited. This is a common clause in extradition agreements. The South African domestic extradition law also contains this principle. 82 In S v Stokes 83 the appellant, after his extradition by the US to South Africa, was served with an indictment in terms of which he was charged with theft (count 1) and three counts of fraud, alternatively theft (counts 2, 3 and 4) committed before his extradition. He objected in terms of section 19 of the Extradition Act on the basis that he might not be charged with these offences in that they were not the offences in respect of which his extradition was sought. The appellant succeeded in the court a quo in respect of counts 3 and 4. On appeal against the finding that he had to stand trial on counts 1 and 2, the Supreme Court of Appeal found that the US was advised that the appellant was sought in respect of the offences of theft of money as stated in the application for provisional arrest. No indication was given that the appellant was being sought in respect of misrepresentations having been made by him. The court therefore concluded that as the appellant's extradition was sought for the offences of theft and not fraud, he should stand trial on count 1 (theft) and the alternative charge of theft in respect of count 2. 
Non bis in idem
Most extradition agreements provide that a person cannot be extradited for an offence of which he was already convicted or acquitted by the requested state. The South African domestic extradition law does not contain this principle, but the person to be extradited may refer to a previous conviction or a previous acquittal as an objection to extradition. 
Offences of a political nature
Most extradition agreements contain a political offence exception to extradition.
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The political offence exception has been controversial as courts try to define a political offence in such a way that it excludes the political terrorist. 87 The South African domestic extradition law provides for a political offence exception which excludes terrorist activity. The Czech Republic has requested South Africa to extradite him to serve his sentence. Krecjir has in the meantime obtained temporary refugee status in South
Africa and has applied for asylum. He has, however, also been arrested and charged for insurance fraud in South Africa. South Africa has not as yet extradited him to the Czech Republic, but it is debatable whether he should have been granted temporary refugee status at all, taking into account that he had been convicted of fraud in the Czech Republic.
Application of human right norms as an objection to extradition
Human rights impact on extradition. Most states, including South Africa, are party to international human rights conventions.
Some extradition agreements provide for the application of human rights norms, but even those extradition agreements that do not provide for such application may refuse extradition on the grounds of human rights. The two principle human rights norms in many extradition treaties provide for the non-imposition of the death penalty and non-discrimination.
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It is important that the extradited person will have a fair trial. The South African domestic extradition law provides that a person will not be extradited if the extradited person will be prejudiced at his or her trial in the requesting state by reason of his or her gender, race, religion nationality or political opinion. 
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The Shrien Dewani matter is noteworthy in this regard. In November 2010, while UK citizen Dewani and his wife Anni were on honeymoon in Cape Town, South Africa, Anni was shot and killed during a hi-jacking. Dewani soon thereafter left South Africa with the permission of the South African law enforcement agency. It was later alleged during the sentencing of one of the perpetrators involved in the hijacking that Dewani had arranged for the killing of his wife. The motive for the killing is unknown, although unproven allegations have been made to the effect that it was a forced marriage which did not carry Dewani's approval and withdrawal from the marriage would have resulted in his being disowned by his family. Dewani was arrested in the UK and released on bail pending an extradition application. He denied involvement in the killing of his wife and alleged that on being extradited to South Africa his human rights would be infringed as he would be in danger of gang-related sexual violence in prison. The application by the South African government for Dewani's extradition, however, was successful.
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Another case study is that of a Swiss national, Klaar, who 11 years after his conviction of rape was extradited in January 2011 from New Zealand to South Africa to serve his sentence of 6 years imprisonment, which had been imposed in December 1998. He was arrested on 14 December 2009, and after a lengthy extradition process a court in New Zealand found that Klaar should be extradited to serve his sentence. Justice in this instance was eventually served after 11 years.
Incorporation of the extradition agreement between requested and requesting state into the domestic law of the requested state
On an international level an extradition treaty between South Africa and another state can be validly entered into only in accordance with the provisions of section 2(1) of the Extradition Act read with section 231(1) and 231(2) of the Constitution. Magistrates' Court, sitting at Belmarsh Magistrates' Court, 10 Aug 2011). Dewani's appeal against the extradition order to the High Court was dismissed on 30 March 2012. The High Court, however, temporarily halted his extradition to South Africa on the grounds that it would worsen his mental health condition and make it more difficult to get him into a position where he was fit to plead. The court found that it would be in the interests of justice to facilitate his recovery so that the trial could proceed sooner rather than later (Greenhill 2012 www.dailymail.co.uk) .
Section 231(1) provides that the negotiation and signing of all international agreements is the responsibility of the national executive and section 231(2) of the Constitution states that an international agreement binds South Africa internationally after it has been approved by resolution in both the National Assembly and the National Council of Provinces. Incorporation of the treaty into domestic law is governed by section 231(4) of the Constitution. Section 231(4) states that an international treaty becomes law when it is enacted into law by national legislation but a self-executing provision of an agreement that has been approved by parliament is law in the Republic unless it is inconsistent with the Constitution or an act of parliament. 92 If the extradition agreement is not validly incorporated into the domestic law effect cannot be given, despite the extradition agreement's being valid on international level.
Conclusion
In a globalised world the commission of cross-border crimes such as human trafficking, terrorism, drug trafficking and environmental crimes are bound to increase, especially where a legal system does not provide sufficiently for extradition. Criminals will exploit deficiencies in a legal system to their own advantage. Countries without safeguards against such exploitation may become havens for fugitive criminals. This is one of the reasons why attention is increasingly being given to extraterritorial jurisdiction, to prevent criminals from escaping justice.
The South African legislature is increasingly providing for extraterritorial jurisdiction To what extent this will contribute to addressing the international phenomenon of organised crime remains to be seen.
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